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Introduction

I Yesterday | began with the political economy “tradition”
stemming from Hobbes and Locke.

I U.S. constitutionalism is the paradigmatic case.

I But Colombian constitutionalism does not fit this paradigm
fundamentally because while Locke, Hamilton and Madison
might have believed that people would abide by rules they
found legitimate, Colombians did not.

I The constitution had to be designed in the anticipation that
people would ignore the rules.

I This meant that the Colombian constitutions did not
eliminate Hobbesian “Warre” they were designed to anticipate
it as inevitable.

I Though | will not elaborate on this here, in my view this was
a fundamental reason for the long persistence of disorder in
Colombia.



Locke Redux

I But now | want to question more implicit assumptions in this
tradition, and things much more profound than whether
people will stick to the rules (though I'll come back to that
tomorrow).

I Locke's discussion | reproduced yesterday mentioned.

I The rule of law - “rules, indifferent and the same to all parties”

I Democratic participation and preference aggregation in the
form of legislation - “every single person become subject,
equally with the meanest men, to those laws which he himself,
as part of the legislature, had established.”

I Separation of powers - “And thus the legislative and executive
power come often to be separated”.

I Anxiety about concentrated power - “the violence and
oppression of the absolutist ruler.”



Why Nations Fail?

It is a cornerstone of political economy that many societies do
not satisfy Locke's desiderata for what the state should look

like.

The rule of law is missing or the law does not re ect peoples'
interests.

Democracy is scarce.

There are no e ective separation of powers.

There are \absolutist rulers".

The typical response would be to see these as faults, bugs
which need to be corrected to build a better society.

But let me question this by discussing Islamic
constitutionalism which | shall argue has a completely
di erent perspective on how society should be organized.

The nature of \the problem" to be solved is quite distinct
from that xated on by Hobbes, Locke or Madison.

Let me start with an example.



The Constitutional thought of the Taliban

Begun by religious scholars and studentaljb) in the early
1990s in southern Afghanistan. Mobilized during the civil war
when warlordism and Warre ourished following the 1989
withdrawal of the Soviet Union.

Mullah Mohammad Omar emerged as the leader in 1994.

According to the account of Abdul Salam Zaeef

Each person swore on the Qur'an to stand by him ... No

written articles of association, no logo and no name for

the movement was agreed on or established during the
meeting. The Shari'a would be our guiding law and would

be implemented by us. We would prosecute vice and foster
virtue. (My Life with the Taliban p. 65).

Later Omar took up a cloak supposedly belonging to Prophet
held in the Shrine of the Cloak in Kandahar and assumed the
titte Amir al-Mu'minin (Commander of the Faithful).



Choosing the Caliph

| A Taliban newspaper of June 1995 states
There are two ways a new caliph can be elected and in-
stalled. He can either be elected by a joint decision by the
religious scholars of the time. This decision can be taken
by men who are known to be just and honest. The election
of Abu Bakr took place in this way. Another way to elect a
new caliph is when the previous or ongoing caliph puts his
hand on someone and chooses him as his successor. The
election of Umar took place in this way.

| Abu Bark and Umar were the rst two of the initial four
(rightly guided") caliphs (literally \successor") who succeeded
the Prophet Muhammed.



The Taliban's Constitution

| They never actually promulgated one, but there was a draft
under consideration at the time of 9/11. It had a few details.

| Article 53. The Amir al-Mu'minin has to be a Muslim who
follows the Hana denomination, possesses Afghan nationality,
and his parents have to be of Afghan descent.

I Article 54. The Amir al-Mu'minin is the rst decision maker
in the state within his legal authorities.



\the violence and oppression of the absolutist ruler."

I The Taliban seem to have been little concerned about this.
Indeed, after the fall of Kabul, Mullah Omar only visited the
capital twice and lived quietly in Kandahar issuing orders and
fatwas.

I In a widely distributed boolObedience to the Amiit is stated
If a decision of your amir seems unpleasant, then show
patience ... If some action provokes such suspicion, then
recite three times "God protect me from Satan’, turn to
your left and say "thoo, thoo' and believe that this action
has been undertaken in good faith based on authority. Tell
yourself that at the most this is an error of the amir in his
striving, which will not be considered a sin for him, rather
he will be rewarded.

I Amirs get the bene t of the doubt. As the book puts it \God
has linked obedience to the amir to obedience to God and his
prophet.”



Basic Principles of (Sunni) Islamic Constitutionalism

| (Shias have another model and there are further di erences).

I The state does not legislate or aggregate preferences. God
revealed the basics of the law to Muhammed. It was
elaborated by religious scholars into the Shari‘a by
interpretation of the Qura'n, the Sunna (the traditions and
practices) of the Prophet, the Hadith and a few judicial
techniques.

| The role of the state is to implement the Shari‘a.

I No focus on potential miss-behavior of leaders, rather the
issue was to identify the most holy and learned in the
scriptures. As the Qur'an says \the noblest among you in the
sight of God is the most godfearing of you" (Q 49:13).

I No checks and balances. Neither Muhammad nor the Rightly
Guided Caliphs were checked and balanced.



Islam and Democracy

No emphasis on democratic institutions. (The Qur'an does
emphasize consultation between believers and there is some
evidence for the existence of a regular shura (council) during
Umar's caliphate).

The Qur'an says \O ye Faithful, obey God and the Apostle
and those set in command amongst you" (Q. IV, 62)
suggesting that the caliph is chosen by God, not the people.
Moreover \O God, the possessor of the kingly rule, Thou
givest the rule to whom Thou wilt and withdrawest the rule
from whom Thou wilt" (Q. I, 25-27).

It is clear that if democracy is adopted, its tasks are di erent
from the institutions proposed by Locke.



The History of the Islamic State

There was quite a lot of autocracy and miss-use of power
after the Rightly Guided Caliphs with the Ummayyad and
particularly the Abbasid Caliphates and successor states.
Michael Cook Forbidding Wrong in Islamp. 161) notes
In no other civilization was rebellion for conscience sake
so widespread as it was in the early centuries of Islamic
history.

By the Middle Ages scholars like al-Gazzali could write

An evil doing and barbarous sultan, so long as he is
supported by military force, so that he can only with dif-
culty be deposed and that the attempt to depose him
would create unendurable civil strife, must of necessity be
left in possession and obedience must be rendered to him,
exactly as obedience is required to be rendered to those
who are placed in command.

What is remarkable however is the persistence of the ideals of
the early Islamic state as manifested in the Taliban's_state.



Islamic Political Instability



An Example of Restrictions in tt&hari'a

| Did the Shari'a really constrain rulers?

| Timur Kuran has emphasized the important role of Islamic
property rights, especially thevaqf.

I The Shari'amentions four types of taxesZakat which is
income that every Muslim must give to the poalizyawhich
is a poll tax on non-Muslims; two types of taxes that fell on
land Kharaj and 'Ushr.

I Though the extent to which theShari'a actually restricted
policy is contested, for example the Ottoman's also issued
state laws, known as th&anun these mostly covered areas
which the Shari'a could not be interpreted to cover.

| Interesting evidence of the importance of the restrictions
comes from Halil Inalcik and Sevket Pamuk's reconstructions
of Ottoman scal revenues.



The Dominance of Shari'a Taxes in Ottoman Finances
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